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sue is conditioned upon receipt by the Commonwealth of all payments required by Section VI
(Payments by Defendants) and, as applicable, Section VII (Stipulated Penalties) of this Consent
Decree.

14.  In consideration of the payments and actions (hat have been and will be made by
the Defendants under this Consent Decree, the State covenants not to sue the Defendants
pursuant to Section 1002(a) and (b) of OPA, 33 U.S.C. § 2702(a) and (b) and Rhode Island Gen.
Laws Section 46-12.5.7, for (1) Costs of Assessment (except with respect to the Unresolved
Costs of Assessment, if any), and (2) damages for injury to, destruction of, loss of, or loss of use
of all Natural Resources, including Wildlife Resources, related to the Oil Spill. This covenant
not to sue is conditioned upon receipt by the State of all payments required by Section VI
(Payments by Defendants) and, as applicable, Section VII (Stipulated Penalties) of this Consent
Decree.

15.  Reservations of rights. Notwithstanding any other provision of this Consent
Decree, the United States, the Commonwealth, and the State reserve, and this Consent Decree is
without prejudice to, all rights against the Defendants with respect to all matters other than those
expressly specified in the covenants not to sue set forth in Paragraphs 12, 13, and 14 of this
Section, including, but not limited to:

a. claims against the Defendants for their failure to meet a requirement of
this Consent Decree;

b. claims against the Defendants for damages, including assessment costs,
under OPA and any other applicable law, for injury to, destruction of, loss of, or loss of use of,

Natural Resources that are not related to the Oil Spill;
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c. any criminal liability;

d. subrogated claims under Section 1015 of OPA, 33 U.S.C. § 2715, for any
amounts paid or to be paid by the Fund in connection with the Oil Spill,;

8, claims, other than claims for Natural Resource Damages related to the Oil
Spill, against the Defendants that the Commonwealth, the State, or the United States on behalf of
the United States Environmental Protection Agency, and/or the United States Coast Guard, may
have under any applicable law; and

f. claims against the Defendants for Unresolved Costs of Assessment, if any.

X. COVENANT BY DEFENDANTS

16.  The Defendants hereby covenant not to sue and agree not to assert any claims or
causes of action against the United States, the Commonwealth, or the State, and their employees,
agents, contractors, departments, agencies, administrations and bureaus, related to Natural
Resource Damages arising from the Oil Spill, including, without limitation, any potential or
pending claims against the Fund relating to the Oil Spill.

17.  The Defendants further agree that in any subsequent administrative or judicial
proceeding initiated by the United States, the Commonwealth, or the State for: injunctive relief;
recovery of Unresolved Costs of Assessment, if any; or other relief relating to the Oil Spill,
Defendants shall not assert, and may not maintain, any defense or claim based upon the
principles of waiver, res judicata, statute of limitations, collateral estoppel, issue preclusion,
claim-splitting, the entire controversy doctrine, or other defenses for damages for injury to
Natural Resources, including Wildlife Resources, based upon any contention that the claims

raised by the United States, the Commonwealth, or the State in the subsequent proceeding were
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or should have been brought in the instant case; provided, however, that nothing in this
Paragraph affects the enforceability of the covenants not to sue set forth in Section IX (Covenant
Not To Sue by Plaintiffs) or Paragraph 16 of this Section X. The time between the lodging of
this Consent Decree and the date of completion of the Natural Resource Damage assessment
under Section 1006(c) of OPA, 33 U.S.C. § 2706(c), shall not be counted in relation to the
computation of any applicable statute of limitgtions.

XI. EFFECT OF SETTLEMENT

18.  Nothing in this Consent Decree shall be construed to create any rights in, or grant
any cause of action to, any person not a Party to this Consent Decree. In addition, nothing in this
Consent Decree shall limit, enlarge, or otherwise affect, the private rights or claims of any person
not a Party to this Consent Decree, except as may be determined otherwise by a court of
competent jurisdiction. Each of the Parties expressly reserves any and all rights (including, but
not limited to, any right of contribution), defenses, claims, demands, and causes of action which
each Party may have with respect to the Oil Spill against any person not a Party hereto. The
Trustees, who are authorized to act on behalf of the public with respect to Natural Resources, are
entering into this Consent Decree solely to settle all claims relating to injury to, destruction of,
loss of, or loss of use of Natural Resources resulting from the Oil Spill that arise under or may be
brought pursuant to Section 1002(a) and (b) of OPA, 33 U.S.C. § 2702(a) and (b), M.G.L. c.
21E, § 5(a)(ii), and Rhode Island Gen. Laws Section 46-12.5.7, to the extent specified in
Paragraphs 12, 13, and 14 above (Covenant Not to Sue by Plaintiffs).

19.  This Consent Decree shall not bar any action by the United States, the

Commonwealth, or the State with respect to any matters other than those expressly specified in
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the covenants not to sue set forth in Paragraphs 12, 13, and 14 of Section IX.

20.  This Consent Decree shall not preclude the United States, the Commonwealth, or
the State from instituting a separate or ancillary action to enforce the terms of this Consent
Decree.

XII. MODIFICATION

2k, & Material Modifications. Material modifications to the Consent Decree
may be made only by written approval of the Parties and the approval of the Court.

b. Non-Material Modifications. Non-material modifications of the Consent
Decree may be made only by written approval of the Parties, and will become effective upon
their filing with the Court.

c. Modifications to the Trustee Memorandum of Agreement.
Notwithstanding Paragraph 21.a, any modifications to the Trustee Memorandum of Agreement
may be made only in accordance with the terms of that agreement.

XIII. NOTICES
22.  Whenever under the terms of this Consent Decree notice is required to be given
by one Party to another, it shall be directed to the following individuals at the addresses and
facsimile numbers specified below, unless it is otherwise specifically provided in this Consent
Decree. Any change in the individuals designated by any Party must be made in writing to the
other Parties. Any correspondence submitted to the Plaintiffs shall include a reference to the
case caption and civil action number of this action. All notices shall be sent by first-class mail

and facsimile.
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As to the United States:

Chief

Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Facsimile: (202) 514-0097

Branden Blum

United States Department of Commerce
NOAA Office of General Counsel

1315 East-West Highway

Silver Spring, MD 20910

Facsimile: (301) 713-1229

Mark Barash

United States Department of the Interior
Office of the Solicitor

One Gateway Center

Suite 612

Newton, MA 02458

Facsimile: (617) 527-6848

As to the Commonwealth:

Seth Schofield

Assistant Attorney General
Environmental Protection Division
Senior Appellate Counsel

Energy and Environment Bureau
Office of the Attorney General

1 Ashburton Place, 18th Flr.
Boston, MA 02108

Facsimile: (617) 727-2200 x 2436

Margaret Callanan

Deputy General Counsel

Executive Office of Energy and Environmental Affairs
100 Cambridge Street

Boston, MA 02114

Facsimile: (617) 262-1095
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As to the State:

Mary E. Kay

State of Rhode Island

Department of Environmental Management
Office of Legal Services

235 Promenade Street

Providence, Rhode Island 02908

Facsimile: (410) 222-3378

As to Defendants:

Andrew N. Davis
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103-1919
Facsimile: (860) 251-5318

Austin P. Olney

c/o Shipman and Goodwin LLP
One Constitution Plaza
Hartford, CT 06103-1919
Facsimile: (860) 251-5318

XIV. RETENTION OF JURISDICTION

23.  This Court retains jurisdiction over both the subject matter of this Consent Decree
and the Parties for the duration of the performance of the terms and provisions of this Consent
Decree for the purpose of enabling any of the Parties to apply to the Court at any time for such
further order, direction, and relief as may be necessary or appropriate for the construction or
material modification of this Consent Decree, or to effectuate or enforce compliance with its
terms. Nothing in this Consent Decree shall be deemed to alter the Court’s power to enforce this

Consent Decree.
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XV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

24. a. This Consent Decree shall be lodged with the Court and subject to public
notice and comment in accordance Section 1006(c)(5) of OPA, 33 U.S.C. § 2706(c)(5) and 28
C.F.R. §50.7.

b. The United States reserves the right to withdraw or withhold its consent to
the Consent Decree if comments received regarding the Consent Decree disclose facts or
conside:ations which indicate the Consent Decree is inappropriate, improper or inadequate. In
addition,‘ in the event of the Commonwealth’s and/or the State’s withdrawal from this Consent
Decree, the United States reserves its right to withdraw from this Consent Decree.

o- The Commonwealth and/or the State reserve the right to withdraw or
withhold their consent to the Consent Decree if comments received regarding the Consent
Decree disclose facts or considerations which indicate that the Consent Decree is inappropriate,
improper or inadequate. In addition, in the event of the United States’ withdrawal from this
Consent Decree, the Commonwealth and/or the State reserve their right to withdraw from this
Consent Decree.

d. The Defendants consent to the entry of this Consent Decree without
further notice, and agree not to withdraw or oppose entry of the Consent Decree or to challenge
any provision of the Consent Decree.

25.  If for any reason the Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the terms of the

agreement may not be used as evidence in any litigation between the Parties.
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XVI. FINAL JUDGMENT

26.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the Parties for only the claims
settled herein. The Court finds that there is no just reason for delay and therefore enters this asa
final judgment under Fed. R. Civ. P. 54 and 58.

XVII. ACTIONS OF TRUSTEES

27.  All actions taken by the Trustees pursuant to this Consent Decree shall be in
accordance with the terms of their Trustee Memorandum of Agreement, attached hereto at
Appendix B.

XVIIL. APPENDICES

28.  The following appendices are attached to and incorporated into this Consent

Decree:

Appendix A is Consent Decree 1, entered by this Court on May 17, 2011, in
United States, et al. v. Bouchard Transportation Company, Inc., et al., éivil Action No. 1:11-cv-
11958-NMG.

Appendix B is the Trustee Memorandum of Agreement into which the Trustees
have entered.

Appendix C is entitled, “Use of Funds in Bouchard B.120 Oil Spill Restoration
Account.”

XIX. EFFECTIVE DATE

29.  “Effective Date” shall mean the date this Consent Decree is entered by the Court

or motion to enter the Consent Decree is granted, whichever occurs first, as recorded in the
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Court's docket.

XX. COSTS AND ATTORNEYS FEES

30. a. If the Defendants tail to make any payment required under Section VI of
this Consent Decree when due, including stipulated penalties under Section VIT, and the United
States, the Commonwealth, and/or the State file(s) with the Court either a motion to enforce this
Consent Decree, a complaint, or any other application for such payment, and: (1) the United
States, the Commonwealth, and/or the State thereafter receives a payment; or (2) an order is
issued directing payment of any portion of the amount sought by the United States, the
Commonwealth, and/or the State; or (3) the action is settled in a manner in which the United
States, the Commonwealth, and/or the State receive(s) any portion of the amount sought, the
Defendants shall reimburse the United States, the Commonwealth, and/or the State for all costs
arising from such motion, complaint or application, including but not limited to costs of attorney
time.

b. The Trustees will use best efforts to coordinate among each other in any
action to enforce this Consent Decree.

e. The Defendants are entitled to assert any arguments or defenses available
to them by law in an effort to mitigate such costs or fees.

XXI. SIGNATORIES/SERVICE

31.  The undersigned representative of the Defendants certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and

legally bind such parties to this document.

32. The Defendants shall identify on the attached signature page the name, address,
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telephone number and facsimile number of an agent who is authorized to accept service of
process, if served by both mail and facsimile, on behalf éf such Defendants with respect to all
matters arising under or relating to this Consent Decree. The Defendants hereby agree to accept
service in this manner and to waive the formal service requirements set forth in Rule 4 of the
Federal Rules of Civil Procedure and any applicable local rules of this Court, including, but not

limited to, service of a summons.

SO ORDERED THIS __ DAY OF ,2017.

UNITED STATES DISTRICT JUDGE
District of Massachusetts
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THE UNDERSIGNED PARTY enters into this consent decree in the matter of United States et
al. v. Bouchard Transportation Co., Inc., et al., relating to the Bouchard B.120 Oil Spill.

FOR THE UNITED STATES:

/1/r7 A w0

Dated: JEFFREY H. WOOD

Acting Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

3 Ry
Dateli: BRIAN G. DONOHUE
Senior Attorney
Environmental Enforcement Section
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

CARMEN M. ORTIZ
United States Attorney
District of Massachusetts

GEORGE B. HENDERSON, II

Assistant United States Attorney
Office of the United States Attorney
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THE UNDERSIGNED PARTY enters into this consent decree in the matter of United States et
al. v. Bouchard Transportation Co., Inc., et al., relating to the Bouchard B.120 Oil Spill.

FOR THE COMMONWEALTH of MASSACHUSETTS:

10/18/17
Dated;

lo 15/ (7~

Dated:

MAURA HEALEY
ATTORNEY GENERAL

SA

SETH SCHOFIELD, BBO No. 661210
Assistant Attorney General
Environmental Protection Division
Senior Appellate Counsel

Energy and Environment Bureau
Office of the Attorney General

One Ashburton Place, 18th Flr.
Boston, MA 02108

(617) 963-2436
seth.schofield@state.ma.us

. MATTHEW A. BEATON

SECRETARY OF ENERGY
AND ENVIRONMENTAL AFFAIRS
. | \

!
2!
\

N

- MATTHEW A. BEATON

Secretary of Energy and Environmental Affairs

- 100 Cambridge Street

Suite 900
Boston, MA 02114
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THE UNDERSIGNED PARTY enters into this consent decree in the matter of United States, et
al. v, Bouchard Transportation Co., Inc., et al., relating to the Bouchard B.120 Oil Spill.

FOR THE STATE OF RHODE ISLAND DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT:

Qctoben. |8 2017 il (VOO A UW\/
Dated: ' MARY E. KAY®

Executive Counsel

Rhode Island Department of Environmental

Management

235 Promenade Street

Providence, Rhode Island 02908

(401) 222-6607

mary.kay@dem.ri.gov
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THE UNDERSIGNED PARTY enters into this consent decree in the matter of United States, et
al. v. Bouchard Transportation Co., Inc., et al., relating to the Bouchard B.120 Oil Spill.

['OR DEFENDANTS:
/
/ <
X A
7/13/17 S W 1) Aao

Dated: ANDREW N. DAVIS, Ph.D., Esq.

AUSTIN P. OLNEY, Esq.

Shipman & Goodwin LLP

One Constitution Plaza
Hartford, CT 06103-1919
Facsimile: (860) 251-5318
adavis @ goodwin.com

Agent authorized to accept service on behalf of Bouchard Transportation Co., Inc., et al.:

Name: Shipman & Goodwin LLP

Attn: Andrew N. Davis, Ph.D., Esq.
Address: One Constitution Plaza

Hartford, CT 06103-1919
Telephone number:  (860) 251-5839
Facsimile Number: (860) 251-5318
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